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he main speeding-up mechanism has been ever-greater 

necessarily positive and plausibly large, in part because any institutional 

monitors created to detect and punish abuses must themselves be monitored 

for abuse. The architects of the administrative state believed that a government 

KEYWORDS 

RESUMO 

Argumentarei que, no estado administrativo, ao contrário da teoria 

constitucional clássica, o abuso de poder do governo não é algo a ser 

estritamente minimizado, mas otimizado. Um regime administrativo 

tolerará um nível previsível de desgoverno, mesmo de abuso de poder, 

arquitetos do moderno estado administrativo estavam preocupados 

não apenas com os desgovernos dos representantes do poder público. 

Eles estavam igualmente preocupados com o desgoverno “privado” — 

o desgoverno, por meio de comportamento visando o interesse próprio 

ou o benefício próprio, de atores econômicos que controlam e abusam 

do poder segundo as regras do direito consuetudinário do século XVIII 

o estado administrativo tem diante de si a escolha entre o desgoverno 

lo XVIII — tão maior que o estado administrativo foi forçado, por bem  

mo de aceleração foi uma delegação cada
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aceitando os riscos resultantes de erro e abuso. Terceiro, os custos de 

são necessariamente positivos e plausivelmente altos, em parte porque 

quaisquer monitores institucionais criados para detectar e punir abusos 

devem ser monitorados eles próprios quanto a abusos. Os arquitetos do 

estado administrativo acreditavam que um governo que sempre forma 

administrativo está constantemente à procura de uma solução institucional 

que incorpore um nível ideal de abuso de poder.

PALAVRAS-CHAVE 

Regime administrativo — estado administrativo — abuso de poder — 

abuso de poder do governo — teoria constitucional clássica

[I]n every political institution, a power to advance the public happiness involves a 

discretion which may be misapplied and abused.

—James Madison1

[L]iberty may be endangered by the abuses of liberty as well as by the abuses of 

power.

—James Madison2

That power might be abused, was to persons of this opinion, a conclusive argument 

constitution would be the grave of republican liberty.

—John Marshall3

1 The Federalist No. 41, at 252 (James Madison) (Signet Classic ed., 2003).
2 Id. No. 63, at 386 (James Madison).
3 5 John Marshall, The life of George Washington 131 (1807).
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Introduction

I hope to restate, 
4  

5 the master aim 

6

need not specify any one of them in particular.

 

as inspectors general or criminal sanctions, and because the enforcement 

than zero.

the administrative state supplies, such as poverty relief, health, safety, 

environmentalism, and consumer protection. Insofar as constitutionalism 

the same problems—mutatis mutandis—that bedevil precautionary principles 

nd among risks, on all sides of the 

relevant institutional questions.7

4 The constitution of risk (2014).
5 Id. at 27-51.
6

7 See Vermeule, supra note 1, at 58-72.
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Put in general terms that cut across these policy areas, the largest 

“public” and “private” actions. The architects of the modern administrative 

 
8

9

theory in the late eighteenth century addressed classical institutions, such 

diminished over time.10

essentially bureaucracies. The elaborate body of classical constitutional 

us today.

The main reason for the transformation of our government into an 

administrative state is that the rate of change in the policy environment, 

especially in the economy, is much greater than in the eighteenth and nineteenth 

11 has 

8 See infra Part II.
9

relevant rules are themselves public actors, and the corporations and other economic 

themselves. See, e.g. The progressive assault on laissez faire  

distribution in a supposedly non-coercive state, 38 Pol. Sci. Q.
eo nomine on the one hand, and on the other actors 

10 Jon Elster, Securities against misrule
11

 
2 Int’l J. Const. L

speeding-up mechanisms are illustrated “by emergency procedures.”
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is not something to be minimized, but rather optimized. An administrative 

desirable overall.

Institutional design must consider margins beyond or in addition to the 

choose. The architects of the administrative state believed that a government 

systematically tend to have agendas or stakes that threaten their impartiality; 

must consider the activity level or output level of governmental institutions; 

costs of constitutional enforcement ensure that some positive rate of abuse is 

abuses to zero. Given these reasons, the administrative state constantly gropes 

Part I addresses enforcement costs, Part II addresses the threat of private 

 

 

I suggest—perhaps contrary to an ambiguous discussion by Jon Elster—that 
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I. Enforcement costs

Whatever the constitutional and institutional rules, the costs of 

 

paying, in light of other possible uses for those resources. It might take a large 

government supplies. I return to that issue shortly.

up enforcement machinery that is itself a source of possible abuses. In order 

must be arranged in a circle, to enable mutual monitoring.12 But the necessary 

The consequence is that given positive costs of enforcing constitutional 

rules, and competing uses for the relevant resources, some level of  

necessarily be part of the best overall package solution to the problems of 

constitutional design.

12 See Nobel Prize lecture
available at: 
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II. “Private” abuse of power

13 James 

Landis argued—along the lines of Berle and Means’s 1932 manifesto14—that 

increased economic interdependence and the sheer density of economic 
15 that in turn generated 

on a scale that beggars the ambitions of the Stuarts.”16 In spheres dominated by 
17

corporation and individual. The consequence is that the “umpire theory of 

its aid to a claimant . . . because the atmosphere and conditions created by an 

accumulation of such unredressed claims is of itself a serious social threat.”18 

19  

 

fundamental precaution against abuse.20 Landis argues by contrast that  

21 The form of the agency must 

rated entities it regulates.

13 James M. Landis, The administrative process (1938).
14 Adolf A. Berle, Jr. & Gardiner C. Means, The modern corporation and private property (1932).
15 Landis, supra note 10, at 46.
16 Id. at 46.
17 Id. at 36.
18 Id.
19 Id. at 22-23.
20 See, e.g., Samuel Bryan, “Centinel,” Number I (Oct. 5, 1787), reprinted in The anti-federalist papers 

and the constitutional convention debates
21 Landis, supra note 10, at 10.
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This is not simply magical thinking, although there may be a dash of that. 

Rather, the point is that the supervisory character of the agency’s role implies 

is thus “intelligent realism” for government to adopt a functionally similar 

form.22

anticipated, necessary, and unavoidable byproduct of a level of governmental 

information and vigor that is desirable overall.

A. Administrative combination of prosecutorial and adjudicative 

functions

23 that agencies quite often combine the 

24 

22 Id. at 11-12.
23 See Adrian Vermeule, Contra nemo iudex in sua causa: the limits of impartiality, 122 Yale L.J. 384, 

404 (2012).
24 Stephen G. Breyer et al., Administrative law and regulatory policy 743-787 (7th ed. 2011).
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25 What could possibly make this constitutional? 

26

In Withrow v. Larkin,27 the Supreme Court recognized all these institutional 

risks, yet upheld the combination of agency functions— essentially on the 
28 The case 

involved a due process claim,29

by due process. Surely, the complaining party said, there is an intolerable 

 

those charges are correct.30  

thought to be a distortion of decisionmaking.

highly unlikely. . . The incredible variety of administrative mechanisms in this 
31

 

an intolerable result, given everything the administrative state does.

Withrow v. Larkin built on an earlier case, FTC v. Cement Institute,32 

ar combination of functions in the Federal Trade 

25 See Federal Trade Commission Act, 15 U.S.C. §§ 41-58 (2012), available at 

26 For a critique, see Vermeule, supra note 20, at 386-387.
27 421 U.S. 35 (1975).
28 Id. at 51-52, 55.
29 Id. at 41.
30 See id.

31 Id. at 51-52.
32 333 U.S. 683 (1948).
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regulated industry33

process because of the risk of a biased tribunal.34

35 Both 

36 As to activity levels, requiring a separation of 

upon by the Commission or by any other government agency.”37 To the Court, 

act against monopolistic distortions of the market—against the private abuse of 

The Constitution, then, does not generally require a separation of 

situation a bit by leaving statutes out of the analysis. In fact, the Administrative 

risks.38

called an administrativ

decision to the Commission itself.

33 Id. at 688.
34 Id. at 700, 702-703.
35 Id. at 701.
36 Id. at 702.
37 Id. at 701.
38 See Administrative Procedure Act §§5, 7-8, 5 U.S.C. §§554, 556-557 (2012).
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The ALJ emphatica

either. Rather, the Administrative Procedure Act puts into place a set of 

39 40 meaning, 

reverse the decisions of the ALJs.

agency—the level of the commissioners themselves—there is no separation 

the Supreme Court has described it as such41

considerations, involving the risks of biased decisionmaking on the one hand 

unlikely that the compromise is optimal in any strong sense, but historically it 

B. Administrative combination of lawmaking and law-interpretation

42

39 Id. §554(d).
40 Id. §554(d)(2)(C).
41 Wong Yang Sung v. McGrath, 339 U.S. 33, 40-41 (1950).
42 This is a Lockean theme. See John Locke, 

toleration 138-141 (Ian Shapiro ed., Yale Univ. Press 2003) (1690); Jean-Jacques Rousseau,  
The social contract and discourses
trans., 1993) (1762).



Rev. Direito Adm., Rio de Janeiro, v. 278, n. 3, p. 15-43, set./dez. 2019.

27ADRIAN VERMEULE  |  Optimal abuse of power

those rules mean.43 The Court has held this because it believes that agencies 

created, and—even more importantly—because interpretation is not cleanly 

the given problem or industry.

overall institutional gains.

III. The rate of policy adjustment over time

44 that 

the engine of the administrative state is the increasing rate of change in the 

policy environment, relative to a

43

In recent years, Justice Scalia has questioned the validity of Auer deference. See
Envtl. Def. Ctr., 133 S. Ct. 1326, 1339 (2013) (Scalia, J., concurring in part and dissenting in 

Perez v. Mortgage Bankers Ass’n
Auer 

See 135 S. Ct. at 1208–09 & 
n.4. Justices Scalia and Thomas concurred separately to criticize Auer deference, see id. at 1211 
(Scalia, J., concurring); id. at 1213 (Thomas, J., concurring). At least for the time being, a clear 

Auer approach is correct.
44 William E. Scheuerman, Liberal democracy and the social acceleration of time passim (2004).
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than in 1900, and greater in 1900 than in 1800.45

Legislative institutions are structurally incapable of supplying policy 

change at the necessary rates, a point made by students of constitutional 
46 and Carl 

47 The veto-gates; second, third, and nth opinions;48 and interbranch 

checks and balances that, in a Madisonian system, are intended to promote 

reasoned deliberation, and launder out passion and interest, together  
49 to the resolution of an 

solve the problem by internal specialization, through an ever-more-elaborate 

the capacity of legislative institutions to do this; the constraint arises from 

 

and the increasing transaction costs of conducting legislative business.  

The U.S. Congress has gone about as far as it is possible to go in this regard,  

 
50 Even so, Congress’s agenda is 

so radically compacted and constrained that it is routine for critical policy  

 

 

policy environment changes over time.51

45 See id. at 1-9.
46 Yakus v. United States, 321 U.S. 414, 424 (1944) (Stone, C.J.) (upholding delegation of 

as a continuously operative charter of government does not demand the impossible or the 

declared to be prerequisite to the application of the legislative policy to particular facts and 
circumstances impossible for Congress itself properly to investigate”).

47 The crisis of parliamentary democracy
(1923); William E. Scheuerman, The economic state of emergency, 21 Cardozo L. Rev. 1869, 
1870, 1887 (2000).

48 On second opinions in institutional design, see Adrian Vermeule, The constitution of risk  
141-162 (2014).

49 See Scheuerman, supra note 45, at 1887.
50  

See Norman J. Orstein et al., Vital statistics on Congress, Brookings Institution ch. 4 at  

51 Consider that administrative regulation of carbon emissions and climate change is proceeding 

See 
U. Pa. L. Rev. 1 (2014).
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Under the pressure of necessity, three institutional developments occur 

in parallel. First, Congress’s main response to the increasing rate of change in  

branch and independent agencies. Second, courts defer ever more strongly 

its policy responsibilities.52

53

to Congress for statutory authorization.

54 and ended, at the 

latest, in 1944.55

may be, is that Congress itself intends for such deference to occur.56 Similarly, 

unilateral presidential action has occasionally been invalidated,57 but for the 

 

Consider that President Obama, having failed to obtain a liberalization  

roughly the same policy merely by announcing a very broad policy of 

deliberate nonenforcemen immigration statutes.58

52 See Freeman & Spence, supra note 49; Cass R. Sunstein, Is tobacco a drug? Administrative 
Duke L.J. 1013, 1049-1050, 1053, 1056 (1998).

53 J.L. Econ. 
& Org. 132 (1999).

54 See
States, 295 U.S. 495, 537-538 (1935).

55 See
Whitman v. American Trucking Ass’ns, 531 U.S. 457,  

472-476 (2001).
56 United States v. Mead Corp., 533 U.S. 218, 227-230 (2001).
57 Steel Seizure), 343 U.S. 579 (1952).
58 The 

White House Blog 

Wash. Post Wonkblog (Nov. 14, 
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59 As the 

byproduct of a package solution that is increasingly desirable overall as the 

rate of policy change increases.

assessing both the procedural rationality and the substantive plausibility of 
60

61

62 Nonetheless, 

in recent years, the Supreme Court has courageously dealt this possibly 

to President Barack Obama (May 28, 2012) (available at

59 Philippe Aghion et al., Endogenous political institutions, 119 Q.J. Econ. 565, 570 (2004).
60 See, e.g., Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43, 52 (1983); 

Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 420-421 (1971).
61 See, e.g. Admin. L. Rev. 363, 

to professor Seidenfeld, 75 Tex. L. Rev.
the fact, 122 Harv. L. Rev. 1909 (2009).

62 See, e.g.

cycles of rulemaking: an empirical portrait of the modern administrative state, 94 Va. L. Rev. 
889, 963-966 (2008); Jason Webb Yackee & Susan Webb Yackee, Administrative procedures 

Pub. Admin. Res. & 
Theory

Geo. Wash. L. 
Rev. 1414 (2012).
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reduce legal constraints on agencies’ ability to update policies over time—

even if the result is that agency policymaking is less reasoned and more 

arbitrary.63 Federal Communications Commission v. Fox Television 

Stations, Inc.,64

 

65

agencies66  and present policies; 
67

 

comparative policy evaluation 

seems a minimum necessary condition of rationality. In this sort of static 
68—is irrational; 

 

“I have good reasons to pick A B 69

To be sure, in Fox Television 

approach.70 Agencies frequently operate in uncertain, dynamic environments 

63 ., National Cable & Telecommuncations Association  
v. Brand X Internet Services

64 556 U.S. 502, 529-530 (2009).
65 Id

for the old one).
66 5 U.S.C. § 706(2)(A).
67 Fox Television

that there are good reasons for it, and that the agency believes 
68 Michael Slote, Beyond optimizing  

A behavioral model of rational choice, 69 Q.J. Econ. 99 (1955).
69 : moral 

theorists on practical reason 30, 39-40 (Michael Byron ed., 2004).
70 Simon, supra
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completely insensitive to these distinctions; Fox does not limit its holding in 

A more convincing account of Fox Television 

rational course, removes one margin—the margin of comparative policy 

in the interest of unclogging the channels of administrative change. In the  

administrative state.

IV. Waldron on the separation of powers and the separation of 

functions

neighboring notions like checks and balances, and to isolate and identify its 

inherent value.71

71 See B.C. L. Rev. 433,  
460-462 (2013).
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is incorrect, and indeed that it is idolatrous; it makes the classical separation 

other goods.

A. Waldron’s argument

least in the United States, have the status of an enforceable legal norm.72  

inferred from the larger constitutional structure.73 But Waldron rightly 

have force as a principle of our constitutional culture—a political ideal in the 

high constitutional sense.74

is conceptually distinct from the values underpinning checks and balances, 

of the three main functions of government.”75

monarch, it is desirable that there should be “articulated government through 

successive phases of governance each of which maintains its own integrity . . . .”76 

impacts on the individual.”77

72 Id. at 435-438.
73 Harv. L. Rev. 1939,  

1944-1945 (2011).
74 Waldron, supra note 69, at 436-437.
75 Id. at 466.
76 Id. at 467.
77 Id. at 459.
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B. Waldron’s argument as tautology

to the separation? Waldron does not appeal to the functional consequences 

sacred, the language of “integrity” and “contamination.”

78

The idea seems to be that functionally separated decisionmaking has  

an intrinsic or inherent value from the standpoint of political morality. But 

distinct from merely describing the separation itself. Furthermore, it is not 

institutional 

value is heavily dependent upon contingent circumstances of time and 

place—could ever be the sorts of things that could be “contaminated,” even 

of institutional design. Waldron has made a particular, highly contingent 

78 Id. at 460.
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C. A self-defeating argument

manages to avoid tautology. An entirely separate question is the level at 

separation of powers at the constitutional level and the separation of functions 

at the administrative level.

In the administrative state, the great bulk of rulemaking is accomplished 

principle,79 but it is not obvious that it should pose any problem for him. If the 

delegating statute itself has been deliberated by the legislature, approved by 

as authorized by that statute, it is 

the individual.”80

a delegation.

It is not as though the issue is novel. The Justices, to their credit, 

litigation, SEC v. Chenery Corp.81 Chenery II.  

formulated an administrative order and applied it to the parties at hand, 

a general statutory requirement of “fair and equitable” action. Justice 

Jackson, taking Waldron’s part in dissent, protested vehemently against the 

than applying its order to the parties in the case at hand, the Commission ought 

 

 the inequity in the case at hand go 

79 Id. at 464-465.
80 Id. at 459.
81 SEC v. Chenery Corp. (Chenery II), 332 U.S. 194 (1947).
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82 But the Chenery II Court thought 

that “quasi-legislative promulgation” of prospective rules should occur  
83 

absence of a relevant general rule. Or the agency may not have had 

the boundaries of a general rule. In those situations, the agency must retain 

power to deal with the problems on a case-to-case basis if the administrative 

proceeding by general rule or by individual, ad hoc litigation is one that 

lies primarily in the informed discretion of the administrative agency.84

separation of functions is required at the administrative level. At the higher 

82 Waldron, supra note 69, at 463-466.
83 Chenery II, 332 U.S. at 202.
84 Id. at 202-203 (citing Columbia Broad. Sys. v. United States, 316 U.S. 407, 421 (1942)) (emphasis 

added).
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on a policy and have decided that the agency is best positioned to implement 

functions at the level of the agency. As the Court argued, the implementing 

given to it by the highly reticulated, Waldron-esque process of sequential 

 

argument is self-defeating.

The point is emphatically not that pragmatics override principle. Rather 

in order that 

higher level of statutory enactment and delegation may be given real life. 

of administrative functions in order to carry out the larger purposes of the 

V. Optimal abuse of power?

is a pragmatic construal that makes perfect sense of optimization in the 

 

To focus the issues, let me quote a brief discussion of optimizing 

gives me everything I need to make the sort of claims I have advanced here. 
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against this assumption.

 

are today) or of annual elections to Parliament (also a practice that may 

have made sense in the 18th century but not in the 21st). By contrast,  

entirely indeterminate.85

Elster here lays out all I need to motivate the thin and undemanding 

 

 

sign of moves from the status quo—

is toward 

about calling ourselves 

85 Elster, supra note 7, at 13.
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making inc

no 

86  

reached a peak, the true global optimum might actually be reached by a large 

altogether, such as the system of selection by lot used in the ancient city-states. 

But none of this is to deny the coherence of the optimizing enterprise. 

The problem is informational, not conceptual. The optimizing approach is 

Conclusion

The adm

86 Explaining social behavior: more nuts and bolts 
for the social sciences (2010).
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positive costs of enforcing the constitutional rules, the regulatory goal of 

 

of a package solution that achieves the other aims of the administrative state.  

 

 

constitutional arrangements that strictly minimize the risks of bad government 
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